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With increasing frequency US courts are being confronted with civil actions dealing wi th the denial of the civil rights 
of handicapped children and adults. The majority of these actions have focused on the public responsibility to provide 
education and treatment for the nation's handicapped citizens. The decisions reported here dealing wi th children have 
substantiated the right of handicapped children to equal protection under the law- inc luding being provided wi th an 
education and ful l rights of notice and due process in relation to their selection, placement, and retention in educational 
programs. 

Recognizing that the litigation represents an important avenue of change, The Council for Exceptional Children's 
State-Federal Information Clearinghouse for Exceptional Children (SFICEC), a project supported by the Bureau of 
Education for the Handicapped, U.S. Office of Education, has collected and organized this summary of relevant l i t igation. 
A variety of sources including attorneys, organizations, and the plaintiffs involved in the cases were contacted. The focus 
of the cases included in the summary is directed to education. 

This summary does not include all cases filed to date. New information is continuously being received about existing 
new cases; and, thus there is always something too recent to be included. SFICEC wil l continue to acquire, summarize, and 
distribute this information. Those interested in more in-depth information should contact SFICEC. Each new edition of 
the summary contains all the information presented in earlier editions; thus, there is no necessity for readers to obtain 
previous editions. Readers should note that although the total size of this document is substantially smaller than past 
editions, the reduction has been achieved by a change in type rather than in the elimination of material. 

In addition to this material, SFICEC has access to extensive information regarding law, administrative literature (rules 
and regulations, standards, policies), and attorneys 'general'opinions of the state and federal governments regarding the 
education of the handicapped. For further information about the project's activities and services contact: 

State-Federal Information Clearinghouse for Exceptional Children 
The Council for Exceptional Children 
1920 Association Drive 
Reston, Virginia 22091 

Special acknowledgement must be made to Pat Casey from the Notre Dame University Law School and the National 
Center for Law and the Handicapped, who served a summer internship with the project, and Jim Hughes, a doctoral 
student f rom the University of North Carolina for their assistance in producing this edition of the summary. 

A. A. 
November 30, 1973 



(The work presented herein was performed pursuant to a grant f rom the Bureau of Education for the Handicapped, Office of Education, 
U.S. Department of Health, Education, and Welfare.) 
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RIGHT TO AN EDUCATION 

MILLS v. BOARD OF EDUCATION OF DISTRICT OF COLUMBIA, 348 F.Supp. 866 (D.D.C. 1972) 

In August of 1972, a landmark decision was achieved in a right to education case in the District of Columbia. In Mills v. Board of 
Education of District of Columbia, the parents and guardians of seven District of Columbia children brought a class action suit against the 
Board of Education of the District, the Department of Human Resources, and the Mayor for failure to provide all children wi th a publicly 
supported education. 

The plaintiff children ranged in age f rom seven to sixteen and were alleged by the public schools to present the fol lowing types of 
problems that led to the denial of their opportunity for an education: slightly brain damaged, hyperactive behavior, epileptic and mentally 
retarded, and mentally retarded wi th an orthopedic handicap. Three children resided in public, residential institutions wi th no education 
program. The others lived wi th their families and when denied entrance to programs were placed on a waiting list for tu i t ion grants to obtain 
a private educational program. However, in none of these cases were tui t ion grants provided. 

Also at issue was the manner in which the children were denied entrance to or were excluded f rom public education programs. 
Specifically, the complaint said that "plaint i f fs were so excluded wi thout a formal determination of the basis for their exclusion and 
without provision for periodic review of their status. Plaintiff children merely have been labeled as behavior problems, emotionally 
disturbed, hyperactive." Further, it is pointed out that " the procedures by which plaintiffs are excluded or suspended f rom public school 
are arbitrary and do not conform to the due process requirements of the f i f th amendment. Plaintiffs are excluded and suspended wi thout : 
(a) notif ication as to a hearing, the nature of offense or status, any alternative or interim publicly supported education; (b) opportunity for 
representation, a hearing by an impartial arbiter, the presentation of witnesses; and (c) opportunity for periodic review of the necessity for 
continued exclusion or suspension." 

A history of events that transpired between the city and the attorneys for the plaintiffs immediately prior to the fi l ing of the suit 
publicly acknowledged the Board of Education's legal and moral responsibility to educate all excluded children, and although they were 
provided wi th numerous opportunities to provide services to plaintiff children, the Board failed to do so. 

On December 20, 1971, the court issued a stipulated agreement and order that provided for the fo l lowing: 

1. The named plaintiffs were to be provided wi th a publicly supported education by January 3, 1972. 

2. The defendants by January 3, 1972, had to provide a list showing (for every child of school age not receiving a publicly supported 
education because of suspension, expulsion or any other denial of placement): the name of the child's parents or guardian; the child's name, 
age, address, and telephone number; the date that services were officially denied; a breakdown of the list on the basis of the "alleged casual 
characteristics for such non-attendance;" and finally, the total number of such children. 

3. By January 3, the defendants were also to initiate efforts to identify all other members of the class not previously known. The 
defendants were to provide the plaintiffs' attorneys wi th the names, addresses, and telephone numbers of the additionally identified 
children by February 1, 1972. 

4. The plaintiffs and defendants were to consider the selection of a master to deal wi th special questions arising out of this order. 

On August 1, 1972, Judge Waddy issued a Memorandum, Opinion, Judgment and Decree on this case which in essence supported all 
arguments brought by the plaintiffs. This decision is particularly significant since it applies not to a single category of handicapped children, 
but to all handicapped children. 

At the outset, the opinion contained a declaration of the constitutional right of all children regardless of any exceptional condit ion or 
handicap to a publicly supported education. A second declaration stated that the defendants' rules, policies, and practices which exclude 
children wi thout provision for adequate and immediate alternative educational services and the absence of prior hearing and review of 
placement procedures denied the plaintiffs and the class rights of due process and equal protection of the law. 

In this opinion, Judge Waddy addressed a number of key points reacting to issues that are not unique to the District of Columbia but 
are common throughout the nation. Initially he commented on the fact that parents who do not comply wi th the District of Columbia 
compulsory school attendance law are committ ing a criminal offense. He said, " the court need not belabor the fact that requiring parents to 
see that their children attend school under pain of criminal penalties presupposes that an educational opportunity wi l l be made available to 
the children . . . . Thus the board of education has an obligation to provide whatever specialized instruction that wi l l benefit the child. By 
failing to provide plaintiffs and their class the publicly-supported specialized education to which they are entit led, the board of education 
violates the statutes and its own regulations." 

The defendants claimed in response to the complaint that it would be impossible for them to afford plaintiffs the relief sought unless 
the Congress appropriated needed funds, or funds were diverted f rom other educational services for which they had been appropriated. The 
court responded: "The defendants are required by the Constitution of the United States, the District of Columbia Code, and their own 
regulations to provide a publicly-supported education for these 'exceptional' children. Their failure to fu l f i l l this clear duty to include and 
retain these children in the public school system, or otherwise provide them wi th publicly-supported education, and their failure to afford 
them due process hearing and periodical review, cannot be excused by the claim that there are insufficient funds. In Goldberg v. Kelly, 397 
U.S. 254 (1969) the Supreme Court, in a case that involved the right of a welfare recipient to a hearing before termination of his benefits, 
held that Constitutional rights must be afforded citizens despite the greater expense involved . . . . Similarly the District of Columbia's 
interest in educating the excluded children clearly must outweigh its interest in preserving its financial resources. If sufficient funds are not 
available to finance all of the services and programs that are needed and desirable in the system then the available funds must be expended 
equitably in such a manner that no child is entirely excluded f rom a publicly-supported education consistent w i th his needs and abil i ty to 
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benefit therefrom. The inadequacies of the District of Columbia Public School System, whether occasioned by insufficient funding or 
administrative inefficiency, certainly cannot be permitted to bear more heavily on the 'exceptional' or handicapped child than on the 
normal ch i ld . " 

Regarding the appointment of a master the court commented, "Despite the defendants' failure to abide by the provisions of the Court's 
previous orders in this case and despite the defendants' continuing failure to provide an education for these children, the Court is reluctant 
to arrogate to itself the responsibility of administering this or any other aspect of the public school system of the District of Columbia 
through the vehicle of a special master. Nevertheless, inaction or delay on the part of the defendants, or failure by the defendants to 
implement the judgment and decree herein wi th in the time specified therein wil l result in the immediate appointment of a special master to 
oversee and direct such implementation under the direction of this Court ." 

Specifically, the judgment contained the fol lowing: 

1. "That no child eligible for a publicly-supported education in the District of Columbia public schools shall be excluded f rom a regular 
public school assignment by a Rule, Policy or Practice of the Board of Education of the District of Columbia or its agents unless such child 
is provided (a) adequate alternative educational services suited to the child's needs, which may include special education or tu i t ion grants, 
and (b) a constitutionally adequate prior hearing and periodic review of the child's status, progress, and the adequacy of any educational 
alternative." 

2. An en-joiner to prevent the maintenance, enforcement or continuing effect of any rules, policies and practices which violate the 
conditions set in one (above). 

3. Every school age child residing in the District of Columbia shall be provided " . . . a free and suitable publicly-supported education 
regardless of the degree of the child's mental, physical or emotional disability or impairment. . ." wi th in th i r ty days of the order. 

4. Children may not be suspended f rom school for disciplinary reasons for more than two days wi thout a hearing and provision for his 
education during the suspension. 

5. Within 25 days of the order, the defendants shall present to the court a list of every additionally identified child wi th data about his 
family, residence, educational status, and a list of the reasons for non-attendance. 

6. Within 20 days of the order individual placement programs including suitable educational placements and compensatory education 
programs for each child are to be submitted to the court. 

7. Within 45 days of the order, a comprehensive plan providing for the identif ication, noti f icat ion, assessment, and placement of the 
children wil l be submitted to the court. The plan wil l also contain information about the curriculum, educational objectives, and personnel 
qualifications. 

8. Within 45 days of the order, a progress report must be submitted to the court. 

9. Precise directions as to the provision of notice and due process including the conduct of hearings. 

Finally, Judge Waddy retained jurisdiction in the action " to allow for implementation, modification and enforcement of this Judgment 
and Decree as may be required." 

PENNSYLVANIA ASSOCIATION FOR RETARDED CHILDREN v. COMMONWEALTH OF PENNSYLVANIA, 334 F. Supp. 1257 (E.D. 
Pa. 1971) and 343 F. Supp. 279 (E.D. Pa. 1972). 

In January, 1971, the Pennsylvania Association for Retarded Children (P.A.R.C.) brought suit against Pennsylvania for the state's 
failure to provide all retarded children access to a free public education. In addition to P.A.R.C, the plaintiffs included fourteen mentally 
retarded children of school age who were representing themselves and "all others similarly situated," i.e. all other retarded children in the 
state. The defendants included the state secretaries of education and public welfare, the state board of education, and thirteen named school 
districts, representing the class of all of Pennsylvania's school districts. 

The suit, heard by a three-judge panel in the Eastern District Court of Pennsylvania, specifically questioned public policy as expressed 
in law, policies, and practices which excluded, postponed, or denied free access to public education opportunities to school age mentally 
retarded children who could benefit f rom such education. 

Expert witnesses presented testimony focusing on the fol lowing major points: 

1. The provision of systematic education programs to mentally retarded children wil l produce learning. 

2. Education cannot be defined solely as the provision of academic experiences to children. Rather, education must be seen as a 
continuous process by which individuals learn to cope and function within their environment. Thus, for children to learn to clothe and feed 
themselves is a legitimate outcome achievable through an educational program. 

3. The earlier these children are provided wi th educational experiences, the greater the amount of learning that can be predicted. 

A June, 1971 stipulation and order and an October, 1971 injunction, consent agreement, and order resolved the suit. The June 
stipulation focused on the provision of due process rights to children who are or are thought to be mentally retarded. The decree stated 
specifically that no such child could be denied admission to a public school program or have his educational status changed wi thout first 
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being accorded notice and the opportunity of a due process hearing. "Change in educational status" has been defined as "assignment or 
re-assignment, based on the fact that the child is mentally retarded or thought to be mentally retarded, to one of the fol lowing educational 
assignments: regular education, special education, or to no assignment, or f rom one type of special education to another." The ful l due 
process procedure f rom notifying parents that their child is being considered for a change in educational status to the completion of a 
formal hearing was detailed in the June decree. A l l of the due process procedures went into effect on June 18, 1971. 

The October decrees provided that the state could not apply any law which would postpone, terminate, or deny mentally retarded 
children access to a publicly-supported education, including a public school program, tui t ion or tu i t ion maintenance, and home-bound 
instruction. By October, 1971, the plaintiff children were to have been reevaluated and placed in programs, and by September, 1972, all 
retarded children between the ages of six and twenty-one must be provided a publicly-supported education. 

Local districts providing preschool education to any children are required to provide the same for mentally retarded children. The 
decree also stated that it was most desirable to educate these children in a program most like that provided to non-handicapped children. 
Further requirements include the assignment of supervision of educational programs in institutions to the State Department of Education, 
the automatic re-evaluation of all children placed on home-bound instruction every three months, and a schedule the state must fo l low that 
will result in the placement of all retarded children in programs by September 1, 1972. Finally, two masters or experts were appointed by 
the court to oversee the development of plans to meet the requirements of the order and agreement. 

The June and October decrees were formally finalized by the court on May 5, 1972. 

LEBANKS v. SPEARS, Civil No. 71-2897 (E.D. La. April 24, 1973) 

Eight black children classified as mentally retarded have brought suit against the Orleans Parish (New Orleans) School Board and the 
superintendent of schools on the basis of the fol lowing alleged practices: 

1. Failure to provide any "education or instruct ion" to some of the children on a lengthy waiting list for special education programs, 
and also denial of educational opportunities to other retarded children excluded f rom school and not maintained on any list for 
re-admittance. 

2. Maintenance of a policy and practice of not placing children beyond the age of 13 in special education programs. 

3. The unequal opportunity for an education provided to all children who are classified as mentally retarded; unequal opportuni ty 
between children classified as mentally retarded and normal; and unequal opportunity between black and white mentally retarded children. 

4. Failure ". . . to advise retarded children of a right to a fair and impartial hearing or to accord them such a hearing w i th respect to the 
decision classifying them as 'mentally retarded,' the decision excluding them f rom attending regular classes, and the decision excluding them 
from attending schools geared to their special needs." 

5. Classification of certain children as mentally retarded is done arbitrarily and wi thout standards or "valid reasons." It is further 
alleged that the tests and procedures used in the classification process discriminate against black children. 

6. The failure to re-evaluate children classified as retarded to determine if a change in their educational status is needed. 

The attorneys for the plaintiffs in summary indicate that many of the alleged practices of the parish* violate the equal protection and 
due process provisions of the fourteenth amendment. They further state the "continued deprivation (of education) wi l l render each plaintiff 
and member of the class functionally useless in our society; each day leaves them further behind their more fortunate peers." 

The relief originally sought by the plaintiffs includes the fol lowing: 

1. A $20,000.00 damage award for each plainti f f ; 

2. Preliminary and permanent injunction to prevent classification of the plaintiffs and their class as mentally retarded through use of 
procedures and standards that are arbitrary, capricious, and biased; the exclusion of the plaintiffs and their class f rom the opportuni ty to 
receive education designed to meet their needs; discrimination " in the allocation of opportunities for special education, between plaintiffs, 
and other black retarded children, and white retarded chi ldren," the classification of plaintiffs and their class as retarded and their exclusion 
from school or special education classes wi thout a provision of a fu l l , fair, and adequate hearing which meets the requirements of due 
process of law." 

This case never came to trial since the defendants agreed to a consent order meeting the majority of the suit's demands proposed Apri l 
24, 1973 and made effective to May 3 1 . Among its features are the fol lowing: 

1. A l l children not presently served by public schools who are or are suspected of being retarded "shall be given (a) evaluation and an 
educational plan, and periodic review and (b) provision of a free public program of education and training appropriate to his age and mental 
status." The agreement established specific steps which must be taken to inform the community about the rights of the retarded children to 
an education. 

2. The parent or guardian of any child who suspects the child is or may be retarded shall have the right to (a) hearing evaluation and 
educational plan and periodic review and (b) provision of a free public program and training appropriate to his age and mental status . . ." 

3. "No child in a regular school class shall be referred by the schools for evaluation for possible retardation, labeled as retarded, 
recommended for special education placement, placed in special classes or excluded . . . w i thout (a) evaluation and development of a special 
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education plan and periodic review and provision of a free public program of education and training appropriate to his age and mental 
status." 

4. Al l evaluations and determinations of appropriate programs of education shall be made under the presumption that placement in a 
regular public school class wi th appropriate support services is preferable to placement in a special class. Similarly special class placement is 
preferable to a community training faci l i ty. Last in order of preference is a residential insti tut ion. 

5. Perhaps the most unique element of this decision and one which may be repeated in other cases is that education and training 
opportunities must be made available to residents "Over twenty-one (21) years of age who were not provided educational services when 
children . . . " 

6. Establishes specific provisions governing the movement, placement, and review of children in appropriate programs of appropriate 
education regardless of the agency providing the programs. 

7. Establishes specific procedures for the suspension of mentally retarded children who present disciplinary problems to the schools 
that l imi t the frequency and duration of the suspension and govern the manner in which subsequent placements are to be made and 
reviewed. 

The court in approving the agreement has specified that compliance wil l occur under the continuing supervision of the court. 

The claim for money damages was dropped by the plaintiffs in the course of developing the agreement. 

*Parish is the Louisiana term for county. 

CATHOLIC SOCIAL SERVICES, INC. v. BOARD OF EDUCATION, administrative proceeding before the Delaware State Board of 
Education (filed August 24, 1971). 

Catholic Social Services of Delaware as part of its responsibilities places and supervises dependent children in foster homes. In the 
process of trying to obtain educational services for handicapped children, the agency found ". . . the special education facilities in Delaware 
total ly inadequate." 

The four children named included: 

J immy, age 10, a child of average intelligence who has had emotional and behavioral problems which f rom the beginning of his school 
career, indicated a need for special education. Although special education program placement was recommended on two separate occasions, 
the lack of programs available prevented enrollment. 

Debbie, age 13, has been diagnosed as a seriously visually handicapped child of normal intelligence who, because of her handicap, 
cannot learn normally. She has had a limited opportunity to participate in a special education program, but as of September, 1971, none 
was available. 

Johnnie, age 13, has for years demonstrated disruptive behavior in school which led, because of his teachers' inability to "cope" wi th 
him, to a recommendation for placement in an educational program wi th a small student-teacher ratio, possibly in a class of "emotional ly 
complex chi ldren." Unti l the time of the suit, he had not been able to receive such training. 

Adrian, age 16, has a long history of psychiatric disability which prevented him f rom receiving public education. Following the abortive 
attempts of his mother to enroll him in school, he was ultimately placed in a state residential facil i ty for emotionally disturbed children. 
This placement was made wi thout psychological testing and with no opportunity for a hearing to determine whether there were adequate 
school facilities available for him. Approximately one year later he was brought to the Delaware Family Court on the charge of being 
"uncontrol led," and after no judgment as to his guilt or innocence, he was returned to the residential school on probationary status. If his 
behavior did not improve, as judged by the staff, he could later be committed to the State School for Delinquent Children. In July, 1970, 
the latter transfer was made wi thout Adrian being represented by counsel or being advised of this right. Since that t ime, Adrian has received 
"some educational service . . . but l i t t le or no specific training." 

The complaint quotes the Constitution and laws of Delaware that guarantees all children the right to an education. Delaware Code 
specifies that "The State Board of Education and the local school board shall provide and maintain, under appropriate regulations, special 
classes and facilities wherever possible to meet the need of all handicapped, gifted and talented children recommended for special education 
or training who come f rom any geographic area." Further, the code defines handicapped children as those children "between the 
chronological ages of four and twenty-one who are physically handicapped or maladjusted or mentally handicapped." 

Because the respondents (Board of Education and others named in the complaint) have failed to provide the legally guaranteed 
education to the named children, the complaint urges that the respondents: 

1. Declare that the petitioners have been deprived of rightful educational facilities and opportunities. 

2. Provide special educational facilities for the named petitioners. 

3. Immediately conduct a ful l and complete investigation into the public school system of Delaware to determine the number of 
youths being deprived of special educational facilities and develop recommendations for the implementation of a program of special 
education for those children. 
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4. Conduct a ful l hearing allowing petitioners to subpoena and cross-examine witnesses and allow pre-hearing discovery including 
interrogatories. 

5. Provide compensatory special education for petitioners for the years they were denied an education. 

The four named children were placed in education programs prior to the taking of formal legal action. 

REID v. BOARD OF EDUCATION OF THE CITY OF NEW YORK, 453 F. 2d. 238 (2d Circa. 1971). 
REID v. BOARD OF EDUCATION OF THE CITY OF NEW YORK, pending Administrative Procedure Before the State Commissioner of 
Education, argued January 16, 1973. 

This class action was originally brought in federal court to prevent the New York Board of Education f rom denying "brain-injured" 
children adequate and equal educational opportunities. Plaintiffs alleged that undue delays in screening and placing these children prevented 
them f rom receiving free education in appropriate special classes, thus infringing upon their state statutory and constitutional rights, 
guarantees of equal protection and due process under the fourteenth amendment. 

In this 1971 case it was alleged that over 400 children in New York City were, on the basis of a preliminary diagnosis, identified as 
brain damaged, but could not receive an appropriate educational placement until they participated in final screening. It would take two 
years to determine the eligibil ity of all these children. An additional group of 200 children were found eligible but were awaiting special 
class placement. 

The plaintiffs further alleged that the deprivation of the constitutional right to a free public education and due process operated to 
severely injure the plaintiffs and other members of their class by placing them generally in regular classes which constituted no more than 
custodial care for these children who were in need of special attention and instruction. In addit ion, providing the plaintiffs w i th one or two 
hours per week of home instruction is equally inadequate. It was further argued that if immediate relief was not forthcoming all members of 
:he class would be irreparably injured because every day spent either in a regular school class or at home delayed the start of special 
instruction. 

On June 22, 1971, Judge Metzner, of the U.S. District Court for the Southern District of New York , denied the motion for a 
preliminary injunction and granted the defendants' motion to dismiss. The Court applied the abstention doctrine, reasoning that since there 
was no charge of deliberate discrimination, this was a case where the State Court could provide an adequate remedy and where resort to the 
federal courts was unnecessary. 

On appeal, the Second Circuit Court of Appeals, ruling on the District Court order, on December 14, 1971 decided that federal 
jurisdiction should have been retained pending a determination of the state's claims in the New York State Courts. 

In January 1972, a class action administrative hearing was held before the New York State Commissioner of Education in accordance 
with the opinions of the United States Court of Appeals for the second circuit of December 14, 1971 and January 13, 1972. "The order 
directed the United States District Court for the Southern District of New York to abstain f rom declining those claims of plaintiffs which 
were based on the United States Constitution pending a determination by New York State's authorities of relevant but as yet unanswered 
questions of state law." 

The substance of the new complaint submitted to the commissioner concerns the alleged failure of the respondents (the New York City 
3oard of Education) to " fu l f i l l their obligation to provide petitioners who represent all handicapped children, w i th suitable education 
services, facilities and/or programs in either a private or public school setting as mandated by . . ." the New York Consti tut ion and 
education laws. 

Petitioners in this action are nine school age children wi th learning disabilities attr ibuted to brain injury and/or emotional disturbance 
although two children also possess orthopedic handicaps. The class they represent is estimated to be 20,000 children. An additional 
petitioner is the New York Association for Brain Injured Children, a state-wide organization involved in promoting educational, medical, 
recreational programs and facilities, social research, and public education regarding the needs of brain injured children. 

The named children range in age f rom seven to 12 and have school histories including misplacement, medical or other suspension f rom 
school w i th no provision for continuing instruction, multiple screening and evaluation sessions, mis-communication between the parents and 
school personnel, home instruction ranging f rom one to three hours a week, and long-term assignment to waiting lists for placement in 
public special education programs. 

In addition to the board of education of the city of New York , the respondents also include Harvey Scribner, Chancellor of the New 
York School District. 

Specifically, it is alleged that respondents' violation of the law include ". . . failure to do so wi th in a reasonable time in order to meet 
the child's educational needs; failure to place a handicapped child or failure to f ind a suitable placement; the unavailability of placements in 
violation of the mandate that education services, facilities and/or programs must be provided for handicapped children; suspension of 
handicapped children f rom classes wi thout adequate notice or alternatives; unreasonable lapses of time between placements or between 
placements and evaluation; failure to endeavor to secure public or private school for a handicapped child placing the burden on parents to 
search for private school placements, provision of entirely unsuitable home instruction." Finally, it is alleged that petitioners and their class 
have been caused serious and irreparable harm. 

The petit ion also contains the fol lowing arguments: 

1. The failure of the respondents to provide for the suitable education of the petitioners and their class and the manner in which this 
occurs including coercion of parents to withdraw their children f rom school, suspension of children wi thout procedural safeguards and the 

5 



time delay between screening, diagnosis, and placement places the burden of finding an education for their children on parents rather than 
the schools. 

2. It is maintained by respondents that for the 20,000 handicapped children included in the class, placements are not made because 
". . . they have not developed special classes which are suitable to the need of those chi ldren" or they ". . . have classes suitable for that 
particular handicap but do not have room in them." It is also pointed out that 65,000 children are presently enrolled in city special 
education programs. 

3. The home instruction program offered is not a suitable educational service because it was initially designed for children who needed 
physical isolation and not for children who require specialized learning situations including special personnel, equipment, and material. As 
stated in the petit ion " the lack of intensity of home instruction, the fact it is only offered a few hours a week to a child who needs a ful l 
day in the classroom so that he can learn and re-learn apply his learning daily and hourly, makes it dramatically unsuitable." 

The petit ion seeks the fo l lowing; 

1. " . . . immediate relief in the nature of suitable education services, facilities and/or programs beginning fall 1972" for all named 
children. 

2. Similarly, all children in the class must be provided ". . . wi th suitable education services, facilities, and/or programs in a school and 
classroom environment beginning wi th the fall 1972 semester." 

3. The relief requested in 1 and 2 may be provided ". . . wi th in a public school setting or by contracting wi th a private institution 
wi thin the vicinity of the child's home for such services, facilities and/or programs pursuant. . ." to state law. 

4. The diagnosis and evaluation of ". . . all children suspected of being handicapped in a prompt and timely manner." 

5. Al l children henceforth found to be handicapped be provided wi th suitable education services, facilities, and/or programs in a school 
and classroom environment. 

6. ". . . provide all children now receiving home instruction wi th suitable education services, facilities, and/or programs in a classroom 
and school environment." 

7. An order requiring ". . . the respondents to submit a plan to the Commissioner, subject to this modif icat ion, approval, and continual 
supervision, to ensure compliance wi th the above orders . . . to include a complete listing of available services, facilities and/or programs, the 
number of children enrolled and attending public school special classes and classes in private institutions wi th which the respondents have 
contracted, the number of children on waiting lists for special classes and private school classes, an approximation of the number of children 
annually who may need special classes, the number of children in the screening units, the number of children on waiting lists or probably in 
need of screening, a projection in detail of the number of new classes and class spaces that must be made available for respondents to 
provide the relief herein granted; and further order that the plan specify the detailed timetable for screening, diagnosis, classification, and 
placement by respondents of petitioners and the class herein represented; and further order the inclusion in the plan of any other items not 
herein listed." 

This proceeding was heard before the New York Commissioner of Education on January 16, 1973. As a result of the petitioner's 
allegation; New York State Commissioner of Education, Ewald B. Nyquist, ordered that an investigation of the school district be conducted. 
The investigation which occurred in June and July, 1973 substantiated the charge that there are "numerous children residing within the 
respondent district whose educational needs are not being adequately served" in accordance wi th state law. It also disclosed the existence of a 
"Medical Discharge Register" which lists children who had been suspended and were not receiving educational services. The Commissioner 
said in a November 26 order that children wi th handicaps and discipline problems who were placed on that list in lieu of appropriate 
education programs may never receive programs to meet their needs. 

In the same order the Commissioner reported the fol lowing deficiencies in the New York City Public Schools: 

"Undue delays in examinations and diagnostic procedures; Failures to examine and diagnose handicaps; Failures to place handicapped 
children in suitable programs; Children placed on home instruction in violation of the purpose of home instruction; Children placed on home 
instruction who did not receive the required hours of personal instruction in accordance wi th the regulations of the Commissioner of 
Education; Handicapped children expelled from public school education for medical reasons when such medical reasons did not preclude 
benefits f rom educational settings; incomplete or conflicting census data on the number of handicapped children residing in New York Ci ty ; 
Inadequate means of informing parents of the processes related to special education services, and inadequate plans for parent involvement in 
effective planning and decisionmaking regarding their children; Suspension of handicapped children f rom classes wi thout adequate 
notice or provisions for alternate educational services; Failures to provide available space and facilities for programs." 

To rectify these inadequacies the Commissioner ordered that: 

1. The "Medical Discharge Register" to be discontinued, and home instruction be used only in accordance with existing statutes. A list of 
students receiving home instruction and the reasons for the provisions of such programs must be submitted to the Commissioner. 

2. " A l l students who have been diagnosed as handicapped be placed immediately in appropriate public school classes or, if public school 
classes are not available, in private schools under contract in accordance w i t h " state. 

3. That plans for the fol lowing be submitted to the Commissioner by February 1, 1974: (a) eliminating waiting lists for diagnosis and 
placement; (b) regionalizing evaluation of the handicapped; (c) meeting the needs of the handicapped in secondary schools; and (d) 
notifying parents of available services and personnel. 

Finally, the Commissioner retained jurisdiction of the petitioner's appeal. 

DOE v. BOARD OF SCHOOL DIRECTORS, Civil No. 377-770 (Circuit Ct. Milwaukee County, 1970) 

The plaintiffs in this class action are represented by John Doe, a 14 year old trainable mentally retarded student. The suit against the 
Milwaukee Board of School Directors focused on the fact that although John Doe was tested by a school board psychologist who 
determined that he was mentally retarded and in need of placement in a class for the trainable mentally retarded, he was put on a waiting 
list for the program. It is alleged that this is a violation of the equal protection clause of the 14th Amendment of the United States 
Constitution. 

Plaintiffs argued that this violation occurred on two counts. First, John Doe, as a school age resident of the city of Milwaukee, is 
guaranteed an education by the Wisconsin Constitution. It is pointed out that public education is provided to " the great bulk of Milwaukee 
children . . . wi thout requiring them to spend varying and indefinite amounts of time on waiting lists waiting for an education." 

The second alleged violation occurred because, under the law, the school directors are required " t o establish schools sufficient to 
accommodate children of school age wi th various listed handicaps, including children wi th mental disabilities." It is further argued that at 
the same time of the complaint 400 trainable mentally retarded children were attending such classes. Thus, by denying the plaintiff 
participation in the program, the defendants are denying them equal protection of the law. 
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The plaintiffs sought: 
(1) A temporary order requiring immediate enrollment of plaintiffs in an appropriate class for trainable mentally retarded children and 

(2) An order enjoining the defendants f rom maintaining a waiting list that denies public education to those requiring special education. 

A temporary injunction was ordered and the public schools were required to admit the plaintiffs into the program for trainable 
mentally retarded children wi th all reasonable speed which was defined at 15 days. This order delivered in 1970 is still in effect. 

MARLEGA v. MILWAUKEE BOARD OF SCHOOL DIRECTORS, Civil Action No. 70-C-8 (E.D. Wis. September 17, 1970) 

This case, completed in 1970, was a class action suit wi th Douglas Marlega as the named plaintiff. He brought suit against the board of 
school directors of the public schools of Milwaukee on the basis of denial of constitutionally guaranteed rights of notice and due process. 

At issue was the exclusion of Marlega f rom public school attendance because of alleged medical reasons involving hyperactivity 
". . . w i thout affording the parents or guardians an opportunity to contest the validity of the exclusion determination." Marlega, of average 
intelligence, was completely excluded f rom February 16, 1968, to October 7, 1968. His parents were not given justif ication for the 
exclusion, nor were they given any opportunity for a due process hearing. Throughout the period of exclusion, ". . . no alternative public 
schooling is furnished on a predictable basis" and "no periodic review of the condit ion of excluded students is apparently made nor is home 
instruction apparently provided on a regular basis." 

The fol lowing was sought by the plaintiff: 

1. a temporary restraining order to reinstate Marlega and his class in school; 

2. an order to defendants to provide the plaintiffs a due process hearing; and 

3. an order to prevent the board of school directors of Milwaukee f rom excluding any children f rom school for medical reasons 
without f irst providing for a due process hearing except in emergency situations. 

A temporary restraining order was awarded on January 14, 1970. On March 16, 1970, the Court ordered that no child could be 
excluded f rom a free public education on a full-t ime basis without a due process hearing. The school directors submitted to the court a 
proposed plan for the handling of all medically excluded children which was approved on September 17, 1970. 

WOLF v. STATE LEGISLATURE, Civil No. 182464 (Third Jud. Dist. Ct., Utah, Jan. 8, 1969) 

A 1969 ruling in the Third Judicial Court of Utah guaranteed the right to an education at public expense to all children in the state. 
This action was brought on behalf of two trainable mentally retarded children who were the responsibility of the State Department of 
Welfare. The children were not being provided with suitable education. The judge, in his opinion, stated that the framers of the Utah 
constitution believed " in a free and equal education for all children administered under the Department of Education." He further wrote 
that " the plainti f f children must be provided a free and equal education wi th in the school districts of which they are residents, and the state 
agency which is solely responsible for providing the plaintiff children wi th a free and public education is the State Board of Education." 

MARYLAND ASSOCIATION FOR RETARDED CHILDREN v. STATE OF MARYLAND, Civil No. 72-733-M (D.C. Md., filed July 19 
1972) 

A class action suit is being brought by the Maryland Association for Retarded Children and 14 mentally retarded children against the 
state of Maryland and its state board of education, state superintendent of education, secretary of health and mental hygiene, director of 
the mental retardation administration, and local boards of education for their failure to provide retarded or otherwise handicapped children 
with an equal and free public education. 

The 14 plaintiff children range f rom those classified as severely retarded to the educatable. The majority of the children, whether living at 
home or in an insti tut ion, are not receiving an appropriate education with some children being denied any education to those 
inappropriately placed in regular education programs. For example, two educatable children, residing in Baltimore ci ty, have been placed and 
retained in regular kindergarten programs because they are not yet eight years old though their need for a special class placement has been 
•^cognized. 

The complaint emphasizes the importance of providing all persons wi th an education that wi l l enable them to become good citizens, 
achieve to the ful l extent of their abilities, prepare for later training, and adjust normally to their environment. It is further argued that " the 
Opportuni ty of an education, where the state has undertaken to provide it, is a right that must be made available to all on equal terms." 

The contention of the plaintiffs is indicated in the fol lowing: 

"There are many thousands of retarded and otherwise handicapped school-age children (children under age 21) in the state of 
Maryland. Defendants deny many of these children (including each of the individual plaintiff children herein) free publicly-supported 
educational programs suited to their needs, and for transportation in connection therewith. 

"More specifically, defendants deny such educational programs to many children who are retarded, particularly to those who are 
profoundly or severely retarded, or who are mult iply disabled; or who are not ambulatory, toilet trained, verbal, or sufficiently well 
behaved; or who do not meet requirements as to age not imposed on either normal or handicapped children comparably situated. As a result 
of their exclusion f rom public education, the plaintiff children's class (including plaintiffs) must either (a) remain at home wi thout any 
educational programs; or (b) attend nonpublic educational facilities partly or whol ly paid for by their parents; or (c) attend 'day care' 
programs that are not required to provide structured, organized, professionally run programs of education; or (d) seek placement in public 
or nonpublic residential facilities, partly or wholly paid for by their parents, which do not provide suitable educational programs for many 

of these children. 

"Like children for whom defendants provide suitable publicly-supported educational programs, including other retarded and otherwise 
handicapped children, the plaintiff children's class can benefit f rom suitable educational programs. The defendants' failure to provide these 

children wi th publicly-supported educational programs suited to their needs is arbitrary, capricious, and invidiously discriminatory and 
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serves no valid state interest. The denial of such programs violated the plaintiffs' rights under the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment to the Constitution of the United States." 

The plaintiffs allege that the state's tui t ion assistance program provides insufficient funds to educate these children and thus parents are 
forced to use their own resources. "Thus, defendants have conditioned the education of these children on their parents' abil i ty to pay. That 
action is arbitrary, capricious, and invidiously discriminatory, serves no valid state interest, and violates the said plaintiffs rights under the 
due process and equal protection clauses of the Fourteenth Amendment 

Another allegation is that the state when making placement decisions does not provide for notice and procedural due process. 

The plaintiffs are seeking declaratory and injunctive relief to require the state to make free education available for all handicapped or 
retarded children, regardless of the nature and severity of their handicaps. 

On June 1, 1973, oral arguments were heard on a large number of motions by the state and local defendants to dismiss the suit on 
various grounds. The court refused to dismiss the suit. 

As a result of a pre-trial conference held August 10, 1973, the defendants agreed to provide educational opportunity for a number of 
named plaintiff children beginning in September, 1973. This agreement has the effect of a preliminary injunction and wi l l require 
programming to be provided for these children pending the outcome of the ful l tr ial. 

On September 7, 1973, the court "abstained" wi th respect to the right-to-education issues in the case, requiring the plaintiffs to obtain 
a state court determination of their right to an education under State law. The federal court wi l l proceed wi th the plaintiffs' due process 
claims and claims that defendants have used funds under the Elementary and Secondary Education Act improperly. On September 27, 
1973, the plaintiffs f i led a companion case in Maryland state court to obtain a determination of the state law issues. (M.A.R.C. v. State of 
Maryland, Circuit Court for Baltimore County (Equity), Docket 100, File 77676, Folio 182.) 

NORTH CAROLINA ASSOCIATION FOR RETARDED CHILDREN, INC. v. THE STATE OF NORTH CAROLINA, Civil No. 3050 (E.D. 
N.C. filed May 19, 1972) 

On May 19, 1972, a suit was introduced in the Raleigh Division of the Eastern District Court of North Carolina by the North Carolina 
Association for Retarded Children, Inc. and thirteen mentally retarded children against the state of North Carolina, various state agencies 
and their department heads, a city school district, and a county school district for failure to provide free public education for all of the 
state's estimated 75,000 mentally retarded children. 

The class action suit names thirteen severely and moderately mentally retarded children as plaintiffs. The children's histories include 
never having been in public school, having been excluded f rom public school, having been delayed entrance into public school programs, or 
in some cases having received an education through private programs at their parents' expense. Plaintiff children who had been receiving a 
public education were excluded because of alleged lack of facilities or failure of the children to meet certain behavioral criteria such as toilet 
training. In summary, the suit is being brought on behalf of "residents of North Carolina, six years of age and over, who are eligible for free 
public education but who have by the defendants (1) been excluded, or (2) been excused f rom attendance at public schools, or (3) had their 
admission postponed, or (4) otherwise have been refused free access to public education or training commensurate wi th their capabilities 
because they are retarded." 

The defendants include the state, the state superintendent of public education, the department of public education, the state board of 
education, the department and the secretary of the department of human resources, the commissioner and the state board and the state 
department of mental health, the treasurer and the department of the state treasurer, the state disbursing officer and the controller of the 
state board of education, the Wake County board of county commissioners. The two school districts are named as typical of all the state's 
local city or county education agencies. The board of county commissioners is also named as representative of all of the state's county 
boards that "have the authority and duty to levy taxes for the support of the schools." 

Plaintiffs' attorneys quote the North Carolina constitution which provides that "equal opportunities shall be provided for all students 
for free public school education." Further support for the legal obligations of the state to provide for the education of the mentally 
retarded comes f rom the fol lowing section of a 1967 North Carolina attorney's general opinion: 

It is unconstitutional and invalid, therefore, to operate the public school system in a discriminatory manner as against the mentally 
retarded child and to allocate funds to the disadvantage of the mentally retarded child. Often a mentally retarded child develops 
fair skills and abilities and becomes a useful citizen of the state but in order to do this, the mentally retarded child must have his or 
her chance. 

The complaint specifically alleges that the school exclusion laws (G.S. Sec. 115-165) deprive the plaintiffs of the equal protection of 
the law in violation of the 14th Amendment of the U.S. Constitution in the fol lowing manner: 

1. Discriminates between handicapped and non-handicapped children by allowing a county or city superintendent of schools to decide 
that a "Chi ld cannot substantially prof i t f rom the instructions given in the public school as now constituted and as such discriminates 
against the severely affl icted by mental, emotional or physical incapacity children in favor of those children who are not so affl icted in that 
these unfortunate children are deprived of any and all educational training whereas the children who do not fall in this classification or 
category obtain complete free public education." 

2. "Arbi t rar i ly and capriciously and for no adequate reason" denies mentally retarded children educational opportunities to become 
self-sufficient and contributing citizens as guaranteed by the North Carolina constitution and laws and further "subjects them to jeopardy of 
liberty and even of l i fe." 
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3. Denial of the plaintiff children f rom attendance in public schools imposes the unfair criterion of family wealth as the determining 
'actor of their receiving an education. In effect, children f rom poor families are unable to obtain private education as can children f rom 
financially able families. 

4. Plaintiffs' parents, although paying taxes for the support of public schools, are unable to have their children admitted and thus in 
order to obtain an education for them must pay additional funds. 

Other counts included in the complaint are as fol lows: 

1. In the implementation of the school attendance law plaintiffs are denied procedural due process of law as guaranteed in the 14th 
amendment of the U. S. Constitution including provisions for notice, hearing, and cross examination. 

2. The North Carolina Statute requiring parents to send their children to school contains an exception which relieves parents of 
children "af f l ic ted by mental, emotional, or physical incapacities so as to make it unlikely that such child could substantially prof i t by 
instruction given in the public schools" f rom this responsibility. Plaintiffs argue however that this statute which is " t o forgive what 
otherwise would be violations of compulsory attendance requirements and to preserve to the parents the decision of whether the child shall 
attend school" is in fact used to "mandate non-attendance contrary to parents' wishes and thus justify the exclusion of retarded children 
from the public schools " in violation of their constitutional rights." 

3. The defendants have ignored the law that all children are eligible for public school enrollment at age six and have excluded retarded 
children unti l they are older. 

4. In addition to preventing the enrollment of plaintiff children in public schools, the defendants also are alleged to exclude, excuse, 
and postpone admission to public schools and to provide education for children at state schools, hospitals, institutions, and other facilities 
•'or the mentally retarded. 

The suit seeks the fol lowing remedies: 

1. Declaration that all relevant statutes, policies, procedures, and practices are unconstitutional. 

2. Permanently enjoin the defendants f rom the practices described as well as "giving differential treatment concerning attendance at 
school to any retarded chi ld." 

3. A permanent injunction requiring that the defendants operate educational programs for the retarded in schools, institutions, and 
hospitals, and, if necessary, at home wi th all costs being charged to the responsible public agency. 

4. A permanent mandatory injunction directing the defendants to provide compensatory years of education to each retarded person 
who has been excluded, excused, or otherwise denied the right to attend school while of school age and further enjoin the defendants to 
give notice of the judgment herein to the parents or guardians of each such child. 

5. Provision to the plaintiffs the cost of the suit including "reasonable counsel fees." 

On July 3 1 , 1972, an expanded complaint was fi led naming in addition to the North Carolina Association for Retarded Children, 22 
plaintiff children. The new complaint joins the original North Carolina Association for Retarded Children suit with Crystal Rene Hamilton 
- Dr. J. Iverson Riddle, Superintendent of Western Carolina Center, et. al. (Civil Act ion No. 72-86). The additional plaintiffs include 
children whose histories permitted the addition of the fol lowing allegations regarding the state's failure to provide for their education: 

. . who have by the defendants . . . (5) been denied the right of free home-bound instruction or (6) been denied the right of tu i t ion or 
costs reimbursement in private schools or institutions or (7) been denied the right of free education, training or rehabilitation in institutions 
• ; - mentally retarded operated by the State of North Carolina." 

A further distinction is the allegation that there are state statutes which operate to grant "aid to the mentally retarded children below 
the age of six years in non-profit private facilities for retarded children and excluding such aid to mentally retarded children above six years 
attending the same type of institutions." 

It is further alleged that the defendants further "fai led to provide for appropriate free education, training and rehabil itation of the 
plaintiffs in their homes after excluding the plaintiffs f rom free education and training in the public schools and thus condit ion the plaintiffs 
education in the homes upon the impermissible criteria of wealth, denying training, education, and rehabil itation to those children whose 
parents are poor." 

In the expanded suit an additional count has been introduced that focuses on the state institutions for the mentally retarded. 
Specifically, it is alleged that the centers for the retarded are "warehouse institutions which, because of their atmosphere of psychological 
and physical deprivation, the institutions are wholly incapable of furnishing rehabilitation to the mentally retarded and are conducive only to 
MM deterioration and the debil itation of the residents." It is also charged that the institutions are understaffed, overcrowded, unsafe and do 

:: provide residents wi th "education, training, rehabil i tation, and guidance as wil l enable them to develop their abil ity and maximum 

potential." 

The plaintiffs are seeking in addition to the remedies originally sought the granting of a permanent injunction: 

1. to prevent the defendants f rom denying the right of any retarded child of six years and older to free home-bound instruction; 

2. to prevent the defendants f rom denying the reimbursement of tu i t ion and costs to the parents of retarded children in private schools 
or facilities; 



3. to direct the defendants to establish publicly-supported training programs and centers for all mentally retarded children wi thout 
discrimination; 

4. to direct the defendants " t o provide such education, training and rehabilitation outside the public schools of the district or in special 
institutions or by providing for teaching of the child in the home if it is not feasible to form a special class in any district or provide any 
retarded child wi th education in the public schools of the district 

The case is presently in the discovery process which is scheduled for completion fal l , 1973. The three judge court has informally 
deferred ruling on a motion to dismiss fi led by the defendants pending a ful l hearing which has been scheduled for the early fal l . 

HAMILTON v. RIDDLE, Civil No. 72-86 (W.D.N.C, filed May 5, 1972) 

This case was fi led on May 5, 1972, in the Charlotte Division of the Western District Court of North Carolina as a class action on behalf 
of all school age mentally retarded children in North Carolina. Defendants include the superintendent of the Western Carolina Center, a 
state institution tor the mentally retarded; the secretary of the North Carolina department of human resources; the state superintendent of 
public instruction; and the chairman of the Gaston County board of education. 

Crystal Rene Hamilton is an eight year old mentally retarded child who on November 1, 1971, when admitted to the Western Carolina 
Center had unti l that time received only nine hours of publicly-supported training. She was admitted to the Center "under the provision 
that she would be able to remain in said Center for a period of only six months, after which time it would be necessary for her to return to 
her home and be cared for by her parents; that she has been diagnosed as a mentally retarded child and needs a one-to-one ratio of care and 
treatment." The complaint alleges that the parents are unable to provide " this care and treatment," that the state does not have other 
facilities to provide the care and the Center administrator has notif ied Crystal's parents to take her home. 

The cause of action cited in the complaint is that the state, through its board and agencies, "has failed to provide equal educational 
facilities for the plaintiff and has denied to her access to education and training . . ." Thus it is alleged that the plaintiff has been denied 
equal protection of the law and equal education facilities as "guaranteed" by the United States Constitution and the constitut ion and 
statues of North Carolina. The statutes "guarantees equal free educational opportunities for all children of the state between the ages of six 
and twenty-one years of age." 

Also at issue is the classification scheme used by the state which "selects some students as eligible for education and some as not 
Further, the complaint argues that the state's practice of making financial demands upon the parents of mentally retarded children for the 
care and treatment of their children ". . . is repugnant to the provision of the law and is denying equal protection to said children 

Arguing that Crystal Rene Hamilton and the members of her class have suffered and are now suffering irreparable injury, the plaintiffs 
are seeking the fol lowing relief: 

1. A three-judge court be appointed to hear the case; 

2. Enforcement of state statutes providing equal educational opportunities and declare null and void statutes that do otherwise; 

3. An injunction be issued to prevent the Western Carolina Center f rom evicting Crystal Rene Hamil ton; 

4. That this action be joined wi th civil action No. 72-72; 

5. Plaintiff costs and counsel fees. 

HARRISON v. STATE OF MICHIGAN, 350 F. Supp 846 (E.D. Mich. 1972) 

On May 25, 1972, the Coalition for the Civil Rights of Handicapped Persons, a non-profit corporation formed to advance the rights of 
handicapped children, and 12 handicapped children fi led suit in the Southern Division of the United States District Court for the Eastern 
District of Michigan against the state of Michigan, the department of education, the department of mental health, the Detroit school board 
and officers, and the Wayne County intermediate school district and its officers for their failure to provide a publicly-supported education 
for all handicapped children of Michigan. 

The suit seeks class action status and divides the plaintiff children, all of whom are alleged to have mental, behavioral, physical or 
emotional handicaps, into the three distinct groups; 

1. Children denied entrance or excluded f rom a publicly-supported education; 

2. Children who are state wards residing in institutions receiving no education; 

3. Children placed in special programs that are alleged not to meet their learning needs. 

The plaintiff children present a ful l range of handicapping conditions including brain damage, mi ld , moderate, or severe mental 
retardation, autism, emotional disturbance, cerebral palsy, and hearing disorders. The complaint suggests that the children named represent 
a class of 30,000 to 40,000 who are handicapped three times over. They are first handicapped by their inherited or acquired mental, 
physical, behavioral, or emotional handicap; secondly "by arbitrary and capricious processes by which the defendants identify, label, and 
place them, and finally by their exclusion f rom access to all publicly-supported education." 
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The complaint argues that the right of these children to an education is based on Michigan law stating that "the legislature shall 
maintain and support a system of free public elementary and secondary schools as defined by law." Further, Article V I I I , Section 8 of the 
Michigan Constitution indicates that the state shall foster and support " inst i tut ions, programs, and services for the care, treatment, 
education, or rehabilitation of those inhabitants who are physically, mentally, or otherwise seriously handicapped." 

Further, as in all of the right to education lit igation, the role of education in preparing children to be productive adults and responsible 
citizens is emphasized and can be summarized by this quote: " N o child can reasonably be expected to succeed in life if he is denied the 
opportunity of an education." 

Of importance in this suit is that recognition is given in the complaint to a mandatory special education law effective July 1, 1972. 
However, since that law wil l not be ful ly implemented until the 1973-74 school year, the plaintiffs are presently being denied rights. In 
addition, it is pointed out that the mandatory act does not provide for compensatory education or the right to hearing and review as the 
educational status and/or classification of the children is altered. 

The complaint seeks the fol lowing relief: 

1. That the acts and practices of the defendants to exclude plaintiff children and the class they represent f rom an adequate 
publicly-supported education is a violation of due process of law and equal protection under the 14th Amendment of the U.S. Constitution. 

2. That the defendants be enjoined in continuing acts and practices which prevent plaintiffs f rom a regular public school education 
without providing (a) adequate and immediate alternatives and (b) a constitutionally adequate hearing and review process. 

3. That plaintiffs and all members of the class be provided with a publicly-supported education within 30 days of the entry of such an 
order. 

4. That wi th in 14 days of the order defendants present to the court a list which includes the name of each person presently excluded 
from a publicly supported education and the reason, date, and length of his expulsion, suspension, exclusion, or other type of denial. 

5. That parents or legal guardian of each named person be informed within 48 hours of the submission of that report of the child's 
rights to a publicly-supported education and his proposed placement. 

6. That wi th in 20 days of the entry of the order all parents in Michigan be informed that all children, regardless of their handicap or 
alleged disability, have a right to an education and the procedures available to enroll these children in programs. 

7. That constitutionally adequate hearings on behalf of a person appointed by the court be conducted for any member of the plaintiff 
: ass who is dissatisfied by the education placement. 

8. That plaintiffs be provided wi th compensatory services to overcome the effects of wrongful past exclusion. 

9. That wi th in 30 days f rom the entry of the order a plan for hearing procedures regarding refusal of public school admission to any 
child, that reassignment of the child to a regular public school and the review of such decisions be submitted to the court. 

10. That wi th in 30 days f rom the entry of the order a plan for adequate hearing procedures regarding suspension or expulsion of any 
student f rom school be submitted to the court. 

11. Grant other relief as necessary including payment of attorney fees. 

On October 30, 1972, U.S. District Judge Charles W. Joiner issued a memorandum, opinion, and order dismissing the plaintiff 's 
complaint. In his decision Judge Joiner recognized that prior to the passage of Public Act 198 in 1971 [a law requiring education for all 
children to take effect September, 1973] ". . . the state of Michigan was making l i tt le effort to educate children who are suffering f rom a 
variety of mental, behavioral, physical and emotional handicaps, many children were denied education." He further indicated that unti l 
Public Act 198, there existed serious questions as to "whether such persons were denied equal protection of the law." He then stated that 

if that condit ion still existed this court would have no di f f icul ty, or exercise the slightest hesitation, relying on the Pennsylvania 
Association for Retarded Children v. Commonwealth of Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971) and 343 F. Supp. 279 (E.D. Pa. 
'972), in denying the motions to dismiss." Finally the judge pointed that the passage of the law renders the complaint moot. 

In the process of rendering his opinion Judge Joiner made the fol lowing key points: 

1. To provide education for some children while not providing it for others is a denial of equal protection. 

2. The development of a comprehensive plan for the education of handicapped children ". . . is not the sort of problem which can be 
resolved by the issuance, no matter how well intended, of a judicial order." 

3. "The law suit must be dismissed as to plaintiffs' denial of equal protection claim because the court finds that it could not possibly, 
: matter how much it might like to, do anything more to solve the equal protection problem before proposals already being implemented 

under the leadership of the Michigan legislature, Michigan Public Act 198, 1971 . " 

4. Although the complaint argued that Public Act 198 does not require a due process hearing prior to an alteration in a child's 
educational status ". . . it would be premature to hold that the statute wil l be applied in an unconstitutional fashion . . . the court must 

assume that the statute wil l be applied in a constitutional fashion, whether it be in reference to equal protection, or in reference to due 
process." 
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