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Legal Aspeéts of
Mental Retardation

ELIZABETH M. BOGGS

THE CONSTITUTIONAL PRINCIPLE

In 1968 we will be celebrating the centenary of the adoption of the
Fourteenth Amendment to the Constitution of the Umted States, whose first
section provides that:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States, nor
shall any State deprive any person of life, liberty, or praperty without due
process of law, nor deny to any person within its jurisdiction the equal
protection of the laws.

Sir Maurice Amos devoted oue of six Lectures on the American Con-
stitution, delivered in 1938, to the Fourfeenth Amendment, and partic-
ularly to the “due process” clause that he considered at that time to be
pre-eminent (Amos, 1938, pp. 99-122). This pre-eminence tested on the
extent to which “due process” was invoked.in the period between 1890 and
1940 and on the power of the interpretations given to it by the Supreme
Court, For example, he notes that in a case involving freedom of contract,
Justice Rufus Peckham, speaking for the Court, enunciated the pnnc1ple
that the liberty mentioned in the “due process” clause means

not only the right of the citizen to be free from the mere physical restraint
of the person, as by incarceration, but the term is deemed to embrace the
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right of the citizen to be free in the enjoyment of all his faculties; to be free
to enjpy them in all lawful ways; to work and live where he will; 10 earn his
Iive]ih}od by any lawful calling; to pursue any livelihood or avocation; and
for thdt purpose to enter into all contracts which may be proper, necessaty
and essential to his carrying out to a successful conclusion the purpuses
above mentioned (Amos, 1938, pp. 113-114).

H. E. Willis, a contemporary of Sir Maurice, opined that “due process of
law, better than any other Constitutiona! guarantee, gives the Supreme
Court the opportunity to draw the line which ought to be drawn between
personal liberty and social control” (Amos, 1938, p. 101).

The applicability of the principle of ‘M{EWding
for involuntary admlssmn (commitment) of the mentally as long occu-
plcd the attention of state courts and of jurists, administrators, and psychia-
trists. Indeed, in New York State a recent report by a special committee to
study commitment procedures was published under the title, Mental Iliness
and Due Process (Association of the Bar of the City of New York, 1962).
Another measure of the extent to which attention has focused en the “due
process” aspect of management of the mentally ill or mentally retarded is
found in the recent massive study by the American Bar Foundation, The
Mentaily Disabled and the Law (Lindman and Mclntyre, 1961), approxi-

" mately half of whose 400-0dd pages are devoted to the procedures for and
legal implications of admission and retention in mental institutions. Debate
continues and it still is not agreed, for example, that notice and a hearing
are essential parts of “due process” when liberty is curtailed through invol-
untary commitment.

Since 1950 the emphasis in appeals to the United States Supreme
Court that invoke the Fourteenth Amendment has' shifted from “due
process” to “equal protection.” The best-known case is, of course, school
desegregation, but there are others, such as the Gideon case, in which it was

 held that.“equal protection” means equal opportunity to be represented by
-counsel in a “trial for a felon ny, and that an accused who cannot afford an
attorney must be supplied with one by the court. This new focus has not,
bawever, been applied with the sameé zeal to the nighis of the mentally dis-

i s¢ with long-term disability.
For the vast ma]onty of the refarded the 1ssue of “institutionaliza-

tion,” for example, is merely an instance of the more fundamental question
of choice of treatment and choice of residence and the locus of legal author-

ity to make such choices, T i ith **due process” in relatigp
to physical restraint, such as incarceration, has been at the expense of stien-
tion to the right of the mentally retarded. [person 1o be free i the enjoy

ment of his faculties, . . . fr use_them in all Jawful ways” und to
reseive the kind of protection that maximizes this freedom, It is time that,

as is already being done in other fields, we examine more closely the impl-







