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E L I Z A B E T H M. BOGGS 

T H E CONSTITUTIONAL P R I N C I P L E 

In 1968 we will be celebrating the centenary of the adoption of the 
Fourteenth Amendment to the Constitution of the United States, whose first 
section provides that: 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States, nor 
shall any State deprive any person of life, liberty, or property without due 
process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws. 

Sir Maurice Amos devoted one of six Lectures on the American Con­
stitution, delivered in 1938, to the Fourteenth Amendment, and partic­
ularly to the "due process" clause that he considered at that time to be 
pre-eminent (Amos, 1938, pp. 99-122). This pre-eminence rested on the 
extent to which "due process" was invoked in the period between 1890 and 
1940 and on the power of the interpretations given to it by the Supreme 
Court. For example, he notes that in a case involving freedom of contract, 
Justice Rufus Peckham, speaking for the Court, enunciated the principle 
that the liberty mentioned in the "due process" clause means 

not only the right of the citizen to be free from the mere physical restraint 
of the person, as by incarceration, but the term is deemed to embrace the 



right of the citizen to be free in the enjoyment of all his faculties; to be free 
to enjoy them in all lawful ways; to work and live where he will; to earn his 
livelihood by any lawful calling; to pursue any livelihood or avocation; and 
for that purpose to enter into all contracts which may be proper, necessary 
and essential to his carrying out to a successful conclusion the purposes 
above mentioned (Amos, 1938, pp. 113-114). 

H. E. Willis, a contemporary of Sir Maurice, opined that "due process of 
law, better than any other Constitutional guarantee, gives the Supreme 
Court the opportunity to draw the line which ought to be drawn between 
personal liberty and social control" (Amos, 1938, p. 101). 

The applicability of the principle of "due process" to laws providing 
for involuntary admission (commitment) of the mentally ill has long occu-
pied the attention of state courts and of jurists, administrators, and psychia­
trists. Indeed, in New York State a recent report by a special committee to 
study commitment procedures was published under the title, Mental Illness 
and Due Process (Association of the Bar of the City of New York, 1962). 
Another measure of the extent to which attention has focused on the "due 
process" aspect of management of the mentally ill or mentally retarded it 
found in the recent massive study by the American Bar Foundation, The 
Mentally Disabled and the Law (Lindman and Mclntyre, 1961), approxi­
mately half of whose 400-odd pages are devoted to the procedures for and 
legal implications of admission and retention in mental institutions. Debate 
continues and it still is not agreed, for example, that notice and a hearing 
are essential parts of "due process" when liberty is curtailed through invol­
untary commitment. 

Since 1950 the emphasis in appeals to the United States Supreme 
Court that invoke the Fourteenth Amendment has shifted from "due 
process" to "equal protection." The best-known case is, of course, school 
desegregation, but there are others, such as the Gideon case, in which it was 
held that "equal protection" means equal opportunity to be represented by 
counsel in a trial for a felony and that an accused who cannot afford an 
attorney must be supplied with one by the court. This new focus has not, 
however, been applied with the same zeal to the rights of the mentally dis-

abled, especially those with long-term disability. 
For the vast majority of the retarded the issue of "institutionaliza­

tion," for example, is merely an instance of the more fundamental question 
of choice of treatment and choice of residence and the locus of legal author­
ity to make such choices. The preoccupation with "due process" in relation 
to physical restraint, such as incarceration, has been at the expense of atten­
tion to the right of the mentally retarded person "to be free in the enjoy­
ment of his faculties, free to use them in all lawful ways" and to 
receive the kind of protection that maximizes this freedom it is time that, 
as is already being done in other fields, we examine more closely the impli-
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cations of the principle of "equal protection" in our legal dealings with the 
mentally retarded. 

The Constitution of the United States has validity and vitality today 
largely because it contains statements of principles that are recognized as 
having wide applicability and credence in today's world. The general con­
cept of "equal protection" is readily accepted—the concept that the law 
itself must not distinguish arbitrarily between one man and another and that 
its administration and application must be equally impartial; this concept is 
also expressly incorporated in the California Constitution. 

It has been said that the constitutional mandate of equal protection 
requires that "all persons shall be treated alike, under like circum­
stances and conditions, both in the privileges conferred and in the liabilities 
imposed" (Smith, 1955, pp. 105-106). It is easy to see that circumstances 
and conditions are never precisely the same and, indeed, the major body of 
case law revolves around an analysis of what is "essentially" alike or com­
parable in two manifestly different situations. Moreover, even in compar­
able situations, the principle of "equality before the law" is, in practice, 
meaningless unless the persons to whom it is applied are themselves sub­
stantially equal in their ability to discharge duties imposed and to utilize 
rights accorded by the law in question. As the Report of the Task Force on 
the Law of the President's Panel on Mental Retardation notes, 

Usually the law takes for granted a minimum "normal" set of personal 
characteristics in the population. But it must have means for recognizing 
when and where that assumption is invalid. It must also say what is to be 
done in a case where the departure from the norm is very great. It is in 
these areas that mental disability presents its greatest difficulty for the law 
(President's Panel, 1963, p. 1). 

There is, of course, nothing novel in the idea that all persons are not, 
in fact, equal in ability to comply with the law or to take advantage of the 
rights it gives. What is new (or undergoing renewal) is the determination to 
find and use social instrumentalities to achieve a better balance. How good 
must such a balance be and how much effort is justified to achieve it? An 
attorney with many years of experience in private practice and public affairs 
has said, 

in areas where law has undertaken, traditionally, and necessarily un­
der the Constitution, to deal with people on an objectively equal basis it has 
achieved this goal through the age old science of classification To 
classify in the strict sense, you start by identifying certain criteria as the 
basis for your determinations. These criteria must bear a rational and logi­
cal relation to the primary objective of the law or program. Then as you 
proceed to apply these criteria in individual cases, you will identify, in 
terms of these criteria, a group whose treatment under the law or program 


