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DATE: May 26, 1999
SUBJECT: Guidance on definition of “public charge” in immigration laws
Dear Program Grantee/State Agency:

The Department of Justice (DoJ) published in the Federal Register on May 26, 1999 a Notice of
Proposed Rulemaking (NPRM) that establishes clear standards governing whether an alien is
inadmissible to the United States, ineligible to adjust immigration status, or has become
deportable, on the grounds that he or she is likely to be or is a “public charge.” The Immigration
and Naturalization Service (INS) also published Field Guidance in the same Federal Register, and
the Department of State (DoS) has issued a cable to all embassies, implementing immediately the
policy set forth in the NPRM. ' ~

There has been some confusion among immigrant families, and service and benefit providers,
regarding how the receipt of different benefits and services by immigrants and their family
‘) members will be treated for public charge purposes. The NPRM, along with the INS and DoS
' guidance, clarifies the limited number of benefits that may be considered by immigration officials
in making public charge determinations.

The DoJ proposes to define public charge to mean an alien who has become (for purposes
of deportation) or is likely to become (for purposes of admissibility or adjustment)
“primarily dependent on the government for subsistence, as demonstrated by either the
receipt of public cash assistance for income maintenance or institutionalization for long-
term care at government expense.” Cash benefits for income maintenance include the
following: (1) Supplemental Security Income (SSI); (2) Temporary Assistance for Needy Families
(TANF), but not including supplemental cash benefits excluded from the term “assistance” under
TANF program rules or any non-cash benefits and services provided by the TANF program; and
(3) State and local cash benefit programs that are for the purpose of income maintenance (often
called “General Assistance” but which may exist under other names). The sole exception to the
focus on cash assistance is an instance in which Medicaid or a related program would meet
this definition by paying for the cost of a person’s institutionalization for long-term care.
The NPRM and Guidance clarify that receipt of cash welfare assistance (SSI, TANF, or
State/local equivalents) cannot automatically result in a public charge inadmissability
determination. The INS and DoS officers must still apply a “totality of the circumstances” test
which may include receipt of cash assistance for income maintenance purposes, but also must
include several mandatory factors, including age, health, family status, assets and resources,
financial status, education, and skills.
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The Developmental Disabilities programs are not listed above, and are not identified in the
INS or DoJ guidance as providing a cash benefit for income maintenance purposes.
Accordingly, an otherwise eligible noncitizen can receive services under the Developmental
Disabilities Assistance and Bill of Rights Act, as amended, and such receipt will not be
considered by immigration officials as part of the public charge determinations.

Because this policy area is complicated, we encourage grantees to become familiar with the
NPRM and Field Guidance published in the Federal Register. We are also attaching a short
summary of the new policy and a set of frequently asked questions and answers to help
grantees/agencies better understand the details of these new public charge policies and which
noncitizens may be affected.

| If you need further clarification, please contact: Elsbeth Wyatt, Program Specialist

Administration on Developmental
Disabilities
(202) 690-5841

Sincerely,

Y Y

Sue Swenson

Commissioner

Administration on Developmental
Disabilities

Attachments



Public Charge

T,

% an effort to protect the public health and help people become self-sufficient,
the Clinton Administration is publishing a proposed rule in the Federal Register on
May 26 that clarifies the circumstances under which a non-citizen can receive public
benefits without becoming a "public charge" for purposes of admission into the

United States, adjustment of status to legal permanent resident, and deportation.

The new regulations, for the first time, define "public charge" and state
which benefits a non-citizen may receive without concern for negative immigration
consequences. The regulation describes the various issues that must be considered
in making a public charge determination. This information will help non-citizens
and their families make informed choices about whether to apply for certain
benefits. The regulation also enhances the administration of the nation's
immigration laws by promoting fair and consistent decision-making,.

Background

"Public charge" has been part of U.S. immigration law for more than 100
years as a ground of inadmissibility and deportation. An alien who is likely at any
time to become a public charge is inadmissible and ineligible to become a legal
permanent resident of the United States. Also, an alien can be deported if he or she
becomes a public charge within five years of entering the United States from causes
that existed before entry. Instances of deportation on public charge grounds have
been very rare.

Recent immigration and welfare reform laws have generated considerable
public confusion and concern about whether a non-citizen who is eligible to receive
certain Federal, State, or local public benefits may face adverse immigration
consequences as a public charge for having received public benefits.

This concern has prompted some non-citizens and their families to deny
themselves public benefits for which they are eligible -- including disaster relief,

treatment of communicable diseases, immunizations, and children's nutrition and

health care programs -- potentially causing considerable harm to themselves and
the general public. This impact undermines the government's policies of increasing
access to health insurance and health care and helping people to become self-
sufficient by drawing temporarily on public support during a transition period.



Definition of Public Charge

The proposed rule, which was drafted after an extensive interagency process
with benefit-granting agencies, defines "public charge" to mean an alien who has

‘become (for deportation purposes) or is likely to become (for admission or

adjustment of status purposes) "primarily dependent on the government for
subsistence, as demonstrated by either the receipt of public cash assistance
for income maintenance, or institutionalization for long-term care at
government expense." This definition alone, however, cannot be used to
determine if an alien is a public charge -- other issues must be considered, as
specified below. |

The Immigration and Naturalization Service (INS) is implementing this
definition of public charge immediately through field guidance discussing the
definition and standards for public charge determinations. The field guidance will
be published along with the proposed rule in the Federal Register. In addition, the
United States Department of State (DOS) will send a cable to U.S. consulates abroad
providing guidance on public charge determinations for admission purposes. By
making this guidance effective immediately, INS and DOS are helping to relieve
public concerns about receiving health care and other important services, as well as
providing field personnel with the tools needed to enforce immigration law in a clear
and consistent manner.

At the same time, INS is seeking public comment on this approach. The
proposed rule includes a 60-day public comment period.

Benefits Subject to Public Charge Consideration

The proposed rule specifies that cash assistance for income maintenance
includes Supplemental Security Income (SSI), cash assistance from the Temporary
Assistance for Needy Families (TANF) program and State or local cash assistance
programs for income maintenance, often called "General Assistance" programs.
Acceptance of these forms of public cash assistance could make a non-citizen a public
charge, if all other criteria are met (as described below in the section "Criteria for
Public Charge Determinations.")

In addition, public assistance, including Medicaid, that is used for supporting
aliens who reside in an institution for long-term care -- such as a nursing home or
mental health institution - will also be considered by INS and DOS officials as part
of the public charge analysis. Short-term institutionalization for rehabilitation is not
subject to public charge consideration.



Benefits Not Subject to Public Charge Consideration

‘Non-cash benefits and special-purpose cash benefits that are not intended for
income maintenance are not subject to public charge consideration. Such benefits
include:

Medicaid, Children's Health Insurance Program (CHIP), Food Stamps, the
Special Supplemental Nutrition Program for Women, Infants and Children
(WIC), immunizations, prenatal care, testing and treatment of communicable
diseases, emergency medical assistance, emergency disaster relief, nutrition
programs, housing assistance, energy assistance, child care services, foster
care and adoption assistance, transportation vouchers, educational
assistance, job training programs, and non-cash benefits funded under the
TANF program,

Some of the above programs may provide cash benefits, such as energy
assistance, transportation or child care benefits provided in cash under TANF or the
Child Care Development Block Grant (CCDBG), and one-time emergency payments
under TANF. Since the purpose of such benefits is not for income maintenance, but
rather to avoid the need for on-going cash assistance for income maintenance, they are
not subject to public charge consideration.

Criteria for Public Charge Determinations

The proposed rule states that an alien's mere receipt of cash assistance for
income maintenance, or being institutionalized for long-term care, does not
automatically make him or her inadmissible, ineligible to adjust status to legal
permanent resident, or deportable on public charge grounds. The law requires
that INS and DOS officials consider several additional issues as well. Each
determination is made on a case-by-case basis.

Admission and Adjustment of Status

Before an alien can be denied admission to the United States or denied
adjustment of status to legal permanent resident based on public charge grounds, a
number of factors must be considered by INS and DOS, including: the alien's age,
health, family status, assets, resources, financial status, education and skills. No
single factor -- other than the lack of an Affidavit of Support, if required -- will
determine whether an alien is a public charge, including past or current receipt of
public cash benefits for income maintenance.

Deportation



The INS can deport an alien on public charge grounds only if the alien has
failed to meet the benefit-granting agency's demand for repayment of a cash benefit
for income maintenance or for the costs of institutionalization for long-term care.

INS may initiate removal proceedings only if the benefit-granting agency has the
legal authority to demand repayment and has:
' chosen to seek repayment within five years of the alien's entry into the

United States; )

obtained a final judgment;

taken all steps to collect on that judgment; and

been unsuccessful in those attempts.

Even if these conditions are met, the alien is not deportable on public charge
grounds if the alien can show that he or she received public cash benefits for income
maintenance or was institutionalized for long-term care for causes that arose after
entry into the United States.

Other Public Charge Clarifications

There is no public charge test for naturalization. Public charge is not a factor
in whether a non-citizen can sponsor a relative to come to the United States.
Benefits received by one member of a family are not attributed to other family
members for public charge purposes, unless the cash benefits amount to the sole
support of the family.






Public Charge: Questions and Answers
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that they are able to maintain the sponsored immigrant(s) at an annual income of
not less than 125 percent of the federal poverty level

Why does the new: INS afﬁdawt of support form ask about whether a
sponsor or mem ber of his or her household has recelved means-tested
public benefrts" in the past 3 years? ' S n

‘The purpose of this questzlon is to ensure that the INS or State offlc1a1 making the

o ,de_mslou has access to all facts that may be relevant in determining whether the
. 125 percent test, described above, is met. Any cash benefits received by the
__,‘_sponsor, such as SSI or cash TANF; cannot be counted toward meeting the 125

percent income threshold, but they are.not held against the sponsor if he or she

o ‘can meet the 125.percent test through other resources. The receipt of other
‘means-tested public benefits, such as Food Stamps, Medxcald or CHIP have no

Q16:

effect on sponsorship.

What happens if a sponsor who has sxgned the new affldawt of support

- dies? .

A.1'6:'

The obiigation to support the alien terminates with the'Sponsor’s death, but the
sponsor’s estate would still be obligated to repay any obligations accrued before

.. the sponsor's death. If there is a joint sponsor and only ‘one of the sponsors dies,

the remaining sponsor would remain lidble under the affidavit-of support.

For. deportation purposes, if a sponsor has died and there is no foint sponsor,

there is no legal obligation under the affidavit of support to repay any
means-tested benefits. This means that the first prong of the test for deportation
would not be met and the sponsored alien would not become deportable based

~ on the affidavit of support.

 EXAMPLES SI’I‘UATIONS o

Q17:

Ai?:

Are there categorles of aliens who are not sub]ect to pubhc charge

. determinations? -

Yes. ‘Refu gees and asylees are not slubje'ct.to public charge determinations for
piirposes of admission or adjustment of status. Amerasian immigrants are a’s~

. ..exempt from the public charge ground of inadmissibility. for their initial
. admission to the U.S.. In addition, various statutes contain exceptions to the
‘ pubhc charge ground of inadmissibility for aliens eligible for adjustment of

status under their provisions, including the Cuban Adjustment Act, the

o Nlcaraguan Adjustment and Central American Relief Act (NACARA) and the

Haitian Refugee Immlgratlon Fairness Act (HRIFA),
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Q18:

A18:

If an alien has received cash public benefits in the past, but has stopped,

. will INS-or State_find that he or she is likely to'bécome a public charge?

Past receipt of cash public benefits does not automatically make an alien
inadmissible as likely to become a public charge. It is one factor that will be
considered under the totality of the circumstances test to decide whether the
alien is likely to become a public charge in the future. For example, if an alien

- received benefits in the past during a period of unemployment, but now has a
o job and is self-supporting, he or she would most likely not be fotind
- inadmissible as a public charge. The more time that has elapsed since the alien
. stopped receiving the benefit, the less weiglit it will be given. The length of time
. that an alien received benefits and the amount of beneﬁts recelved are also

. A19:

Q20:

relevant considerations.

If an alien has received public benefits'in the past, does the alien have to
repay them to avoid having INS or State find that he or she inadmissible
as a public charge, or mellgible to ad]ust status and become a lawful

-permanent resident? .

- No, INSand State do not have authorlty to requtest that aliens repay public

benefits in:connection with visa issuance, admission, or adjustment of status.

Who decides whether an’ allen must repay a publlc beneflt he or she has

recelved in the past?

A20 :

Q21:‘

The requlrements and-procedures concerning any demand for fepayment of a
public benefit are governed by the specific program rules established by law and
administered by the benefit granting agencies, or by state and local
governments, not by INS or State. The public charge rules in the mumgratlon
law do not change these program requlremenls

If a member of an ahen s famlly is receiving or has received public
benefits, but the individual alien hasn't, will INS or State hold this

: agamst the allen for pubhc charge purposes?

A2l:

In most cases, n..  Asa general rule, recelpt of benefits by a member of an alien's
family: is not attributed to the alien who is applying to INS or State for admission

R or to. INS for adjustment of status to determine whether he or she is likely to

become a. public charge. The only time this general rule would not apply would

be if the family were reliant on: thelr famlly member s cash pubhc benefits as its

sole means of support.”



